DIOCESE OF DURHAM

GUIDANCE NOTE CONCERNING

CHANCEL REPAIR LIABILITY AND REGISTRATION

INTRODUCTION

1. Chancel Repair Liability is the legal obligation to meet the cost of repairing the chancel of a parish church. It arises as a consequence of owning property formerly belonging to the rector of a parish. It only affects pre-Reformation Anglican and Welsh churches. Liability can arise from ownership of land (either glebe, land awarded in lieu of a right to tithes, or land where the right to tithes has been merged in the land concerned). It can also arise from former ownership of a right to tithe in the form of tithe rentcharge or other monetary payment. This guide gives only a brief summary of what is a complex legal subject and covers the principal ways from which liability originates. Any PCC researching and registering liability, or a landowner investigating the subject, should take appropriate legal advice.

HISTORICAL BACKGROUND

2. Originally the rector was a clergyman and because he officiated and sat in the chancel, he was liable for its upkeep as part of the rights to the rectory. The income of the rector took the form of glebe land and tithes paid by parishioners.

3. From the 12th-15th centuries numerous rectories, and the property relating to them, were acquired by religious houses (eg. the priory at Durham). This included glebe land and tithes. In doing so, the religious houses were liable for the repair of the chancel of the church concerned by virtue of ownership of the rectory and its property. In order to discharge the duties of the rector, it was necessary to appoint a deputy (a vicar) because the religious houses were corporate bodies not individuals. The vicar was usually paid by allocation of tithe income which did not, of itself, carry the liability.

4. At the Reformation, the religious houses were dissolved. Land and other property which was formerly owned by the religious houses, was seized by King Henry VIII under the Suppression of Religious Houses Act 1539. Some property and rights of former rectories which was held by the former religious houses was granted to the newly created Deans and Chapters. Where this occurred, the liability for chancel repairs ran with the rectorial property. In the vast majority of cases, the Crown distributed the rectorial property to favoured laymen and the university colleges of Oxford and Cambridge. They became Lay Rectors or Impropriators and were liable for the repair of the chancel because they owned former rectorial property in the form of tithes or land. The principal classes of liability are set out overleaf.
THE PRESENT LEGAL POSITION

5. There is no central register of liability or Lay Rectors. Where the liability applies it binds the present owner and a successive purchaser of the land concerned. However, as a result of the Land Registration Act 2002, Chancel Repair Liability will cease to be binding on any successive purchaser of land after 13th October, 2013 unless it is protected on the register at H M Land Registry. This is done by way of entry of Notice, for registered land, or registering a Caution for unregistered land. If it is not registered, the right to receive a payment will be lost forever after that date. The cost of registering the right at the Land Registry is free if done prior to 13th October, 2013. Thereafter fees will be payable. PCC’s should seek legal advice from their solicitor to ensure that there is appropriate and sufficient evidence prior to registration.

GLEBE LAND
6. Land which was owned by the rector and farmed or let for profit as part of the endowment of the living is termed glebe. Glebe which was formerly owned by the rector and seized by the Crown at the Reformation and given to a Lay Rector carries the Chancel Repair Liability. The Law Commission has expressed a view that in most cases, this land will be difficult to discover.

TITHES

7. Tithes were always unpopular and were converted into a monetary payment (tithe rentcharge) under the Tithe Commutation Act 1836. The records of the Tithe Commissioners are a key source of information for establishing continuing liability.

Subsequently the Tithe Act 1936 abolished tithe rentcharge payments. The Act also had the effect of providing for an assessment of continuing chancel repair liability in the following cases:

(1) where the rentcharges had been merged in land;

(2) where liability was attributed to ownership of rentcharges vested in certain excepted bodies (The Church Commissioners, Dean and Chapters, Queen Anne’s Bounty, university Colleges of Oxford, Cambridge and Durham, Eton College etc). 

8. The Tithe Commission records are held at the National Archives, Kew. In the case of (2) above, there may be no identifiable land against which to register the interest and liability cannot be registered. The records for churches of the Diocese of Durham, compiled under the Tithe Act 1936, have been analysed for an academic programme of study. 
 This analysis shows a continuing chancel repair liability for the parish churches listed in Table 1 so far as tithe rentcharge is concerned:

TABLE 1

Churches with rentcharge liability

AUCKLAND, ST ANDREW
AYCLIFFE


BILLINGHAM, ST CUTHBERT

BISHOP MIDDLEHAM


BISHOPWEARMOUTH


BISHOPTON


BOLDON ST NICHOLAS


CHESTER LE STREET


CONISCLIFFE


DALTON LE DALE


DARLINGTON, ST CUTHBERT

DURHAM ST GILES


DURHAM ST NICHOLAS


GAINFORD ST MARY


GREATHAM


GRINDON

HART


HEIGHINGTON


JARROW ST PAUL


KELLOE


LANCHESTER


MERRINGTON


MONKHESLEDEN


MONKWEARMOUTH, ST PETER


NORTON ST MARY

PITTINGTON

REDMARSHALL

STAINDROP

STRANTON

TRIMDON


WINSTON


WITTON LE WEAR

9. The analysis has further indicated that the churches listed in Table 2 are considered not to have a continuing chancel repair liability so far as tithe rentcharge is concerned :

TABLE 2

Churches where rentcharge liability has ceased or does not apply

BRANCEPETH

CASTLE EDEN

COCKFIELD

CROXDALE

DINSDALE

DURHAM, ST OSWALD

EASINGTON

EGGLESCLIFFE

ELTON

ELWICK HALL

GATESHEAD

GATESHEAD FELL

GREAT STAINTON

HARTLEPOOL ST HILDA

HAUGHTON LE SKERNE

HOUGHTON LE SPRING

HURWORTH

MIDDLETON ST GEORGE  

MIDDLETON IN TEESDALE

NEWTON LONG (i.e. Longnewton)

RYTON

SEAHAM ST MARY 

SEDGEFIELD

SOCKBURN

STANHOPE 

WASHINGTON

WHITBURN

WHITWORTH

WITTON GILBERT

WHICKHAM

WINLATON

WOLSINGHAM

ENCLOSURE AWARDS

10. Liability can also arise from a grant of land made by an Enclosure Award. A Lay Rector was commonly given land in exchange for loss of tithe rights. There is no universal repository for Enclosure Awards. W.E. Tate’s A Domesday of English Enclosure Acts and Awards
 published a list of Awards made in England. A number of Enclosure Awards for Durham can be traced at the Durham County Achivists Department, County Hall, Durham.

THE EXTENT OF LIABILITY

11. The amount that can be recovered in each case depends on a number of factors. Whether liability is apportioned by statute or determined at common law, and the number of Lay Rectors are all factors to be considered. The costs that can be recovered from a Lay Rector(s) are those to put the chancel in substantial repair without ornament. This covers the walls, roof and the plain glazing of the chancel and the duty to restore and re-build if necessary. It does not extend to furnishings.

THE POSITION OF THE PCC

12. It is the PCC that benefits from the liability and only the PCC can register the liability. There is no central church authority co-ordinating protection of the interest. The Legal Advisory Commission has issued an Opinion
 concerning the duty of the PCC to register. In summary the position is as follows:

(1) A PCC is a charitable trust. The members have the same fiduciary duties as charity trustees. These obligations must be strictly observed to avoid a breach of the law relating to charities.

(2) The obligations encompass the duty to maximise the assets and income for the benefit of the charity. This includes the collection of all income including monies due from chancel repair liability. 

(3) Although the standard of care of trustees means that only such sums as are reasonable need be expended, the PCC cannot set aside the duties on grounds of cost or morality alone. As was stated in Harries v The Church Commissioners,
only in very limited circumstances can this be done where:

“… trustees’ holdings of particular investments might hamper a charity’s work either by making potential recipients of aid unwilling to be helped because of the source of the charity’s money, or by alienating some of those who support the charity financially.”

(4) If a PCC considers that registering or enforcing the liability may be potentially damaging to its mission, it must first carry out an assessment set out in the Harries case. The greater the amount of potential chancel repair liability, the greater the pastoral or financial damage would be needed for a PCC to conclude it should not proceed with registration or enforcement.

(5) A PCC must consider these issues carefully and minute them and may need to take legal advice. The Charity Commission can also be asked to give an opinion or advice on a conclusion reached by a PCC and where that advice is followed, trustees are deemed to have acted properly.

13. In addition to the above, insurance companies are now exerting pressure on PCC’s to investigate chancel repair liability in order to limit claims where a lay rector may exist.  English Heritage has also issued a statement that where a Lay Rector exists, grant funding for repairs to the chancel will not be available. 
14. It should also be remembered that many property transactions now include a chancel repair search and it is relatively common for landowners to insure against liability for any claims.

WHAT STEPS SHOULD A PCC TAKE TO INVESTIGATE LIABILITY?

15. As a bare minimum each PCC should consider the following issues and record the outcome in the minutes:

(1) Is there a church in the parish which is pre-Reformation ?

(2) Is there any land which might be subject to Chancel Repair Liability?

PCC’s should try to establish:
(a) whether an Enclosure Award affects the parish.  This may include land awarded to a Lay Rector; and 

(b) check whether there may be records for the church chancel concerned (see Tables 1 and 2 at paragraphs 7 and 8 above).

(3) If the answer to question 2 is yes, is there sufficient evidence available to support registration of the PCC’s rights over the land concerned?

(4) If the answer to question 3 is yes,  having regard to the potential advantages, costs and any disadvantages of registering and receiving money from Lay Rectors, does the PCC intend to proceed to register its interest at the Land Registry?
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